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CPI Nl ON AND ORDER

The appellant, by counsel, seeks Board review of a June 8
1984, decision of the Vice Commandant (Appeal No. 2357) affirmng
a 6-nonth suspension of his nerchant mariner's |license (No. 500833)
and docunent (180-24-2861-Dl1) that Adm nistrative Law Judge Jerry
W Mtchell inposed on March 11, 1983, following an evidentiary
heari ng conpl eted on February 14, 1983.! The suspension, which the
| aw judge remtted on 12 nonths' probation, was based on a charge
of m sconduct on February 7, 1982 shortly after the vessel had
departed the Port of Singapore while appellant was serving under
the authority of his |license and docunent as second mate aboard the
SS PRESI DENT MADI SON. On appeal to the Board, the appellant
chal l enges, inter alia, the adequacy of the evidence underlying the
findings sustaining the three specifications alleged in support of
the charge that due to intoxication he was relieved of his duties
by the master and that he twice failed to obey direct orders of the
master to go below. for the reasons di scussed below we w |l deny
t he appeal .

The finding that appellant was relieved from the 0400-0800
bridge watch due to intoxication rests primarily on the direct
testimony of the nmaster. He testified that soon after the
appel l ant assuned the watch he was asked to take a fix of the
vessel's position. In the course of performng that task, according
to the master, appellant stunbled on the com ng between the bridge
wi ngs and the wheel house and utilized the wong controls on two
different radar sets. In addition to stating that appellant's

1Copi es of the decisions of the Vice Commandant (acting by
del egation and the | aw judge are attached.



nmovenents were uncoordi nated, the master testified that he snelled
al cohol on appellant's breath and that appellant's eyes were
gl assy. Based on these observations, the nmaster relieved appell ant

of his watch.? W think the master's testinony provided sufficient
evidentiary support for the first specification. Appel lant's
contrary view rests on the proposition that the | aw judge coul d not
accept the master's testinony in the face of the assertedly
conflicting evidence on the mtter of appellant's alleged
i ntoxication. W disagree.

The law judges acceptance of the master's testinony over
appellant's as to what occurred on the bridge, reflects a
credibility assessnent within his exclusive province as a fact
finder who has observed the deneanor of the w tnesses.® Moreover,
appel l ants' stated belief that the | aw judge shoul d gave given nore
weight to the statements of other crew nenbers is based on a
sonmewhat narrow view of the neaning of the term "intoxicated."*
personal opinions that appellant was not "drunk"” when he asked them
to render a judgenent on the matter. However, they are not, in our
view, inconsistent wth the evidence, supplied by the master, that
t he appell ant was exhibiting synptons of alcohol inpairnent.® 1In
other words, the issue is not whether appellant was "drunk” in the
sense of being totally unable to function normally, but whether

2The chi ef engi neer on the vessel, who talked to the appell ant
sonetinme after he left the bridge, testified that "he snelled |ike
he had been drinking" (Tr. at 68.).

SAppel | ant acknow edged that he had consuned several (2 or 3)
al coholic beverages on shore the previous evening, assertedly
before 2300 on February 6. Notw thstanding this acknow edgenent,
appel | ant produced a witness, the vessel's second electrician, a
M. MKillop, who testified that he tal ked with appellant around
2330 when appellant returned to the ship and had detected no odor
of alcohol. The law judge did not find this testinony believable.
See Decision and Order at 20.

‘W note that one of these statenents, nanely, that of M.
Berry, the third mate appellant relieved, also arguably conflicted
wth the master's account in that M. Berry stated that he did not
notice the odor of alcohol on appellant when he took over the
wat ch. The law judge did not credit this testinony over the
master's but relied ont he corroboration of the masters's testinony
that was provided by the testinony of the chief engineer.

The master hinself disclained any belief that appellant was
"drunk. "
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there is a reasonabl e basis for concluding that appellant was, to
some degree, intoxicated.?® W think the master's testinony,
credited by the law judge, on appellant's difficulty in stepping
over the comng and in adjusting navigation equipnment, on his
appearance, and on the odor of alcohol on his breath constituted
such a reasonabl e basi s.

We find no nerit in appellant's contention that the evidence
does not establish that he di sobeyed two direct orders to go bel ow
The master testified that after eliciting fromthe appellant the
information that at sone point prior to his watch he had been
drinking, relieved himof the watch and "requested" that appell ant
go below. Wen instead of doing so that appellant remained on the
bridge in an apparent effort to convince the master that he was not
drunk, the master ordered appellant to go below At this point the
appellant, after assertedly responding "you're crazy," left the
bri dge. Appellant's failure to leave the bridge imediately
follow ng the master's request that he do so forns the basis for
the first specification of failure to obey a direct order. W find
no error in the Vice Comandant's conclusion that in the context of
just having relieved appellant of the watch the naster's request
constituted a direct order. Appellant was not privileged to remain
on the bridge to question or argue the justification for the
master's deci sion.

We al so agree that appellant disobeyed the master's second
direct order to go bel ow when, having left the bridge after the
"request” and the "order", he returned several mnutes later and
asked the quartermaster at the helm in the master's presence
whet her the quartermaster thought appellant was drunk.” W share
the Vice Commandant's view that the earlier order forbade a return
to the bridge without the master's consent.?

W& are not unm ndful that the quantum of proof necessary to
justify a master's decision to relieve a subordinate on a suspi cion
of intoxication is considerably |l ess than would be necessary to
support a charge of m sconduct by the Coast GQuard. In this
connection we note that the master of this vessel apparently had a
policy that no one would be allowed on the bridge who had al cohol
on his breath. W are satisfied in this case that the master's
deci sion was based on nore than his policy.

Thi s appear ance pronpted another direct order fromthe naster
that appellant go below. On this occasion he appears to have |eft
the bridge nore or |ess imediately.

8%\ note in this connection that the naster's disinclination
to debate the issue of appellant's intoxication at this pint in the
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We have reviewed the remaining contentions in appellant's
brief on the issue of the scope of cross-exam nation permtted by
the | aw Judge and find then without nerit.?®

ACCORDI NGY, IT I S ORDERED THAT:
1. Appel l ant' s appeal is denied, and

2. The decision of the Vice Commandant affirmng the |aw
judge's order suspending appellant's seanman |icense and
docunent is affirned.

BURNETT, Chairman, GOLDMAN, Vice Chairman and BURSLEY, Menber of
the Board, concurred in the above opinion and order.

voyage was not through heavy traffic in the Straits of Singapore.

Wiile the law judge did sustain, apparently on grounds of
rel evancy, an objection to questions put to the master concerning
his testinony in an unrel ated case (see Tr. at 47), the appellant,

as the Vice Commandant notes in his decision (at 8), "never
attenpted to explain the rel evance of his questions at the hearing,
and the relevance is not readily apparent.” Moreover counsel for

appel l ant did not pursue the matter by making a proffer as to what
he intended to establish by this |ine of questioning. The argunent
that appellant's right to cross-exam ne was inproperly cut off is
w thout nerit.
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